
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   07/13/18 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 

 

 1.  TIME: 10:00   CASE#: MSC16-01349 
CASE NAME: BARRY ROGERS VS. KANG WANG 
SPECIALLY SET HEARING ON: CASE MANAGEMENT CONFERENCE 
SET BY COURT 
* TENTATIVE RULING: * 
 
Counsel to appear at 10:00 a.m. to report on prospects for settlement, and whether and when 
the case might be ready to go to trial. 

  

 2.  TIME:  9:00   CASE#: MSC16-01171 
CASE NAME: DEL BECCARO VS. O'HANRAHAN 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY DR. STEVEN S. JACOBS 
* TENTATIVE RULING: * 
 
Continued by the court to August 3, 2018 at 9 a.m. in Department 12. 

  

mailto:dept12@contracosta.courts.ca.gov


CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   07/13/18 

 
 

- 2 - 

 3.  TIME:  9:00   CASE#: MSC17-00140 
CASE NAME: MARY STORELLI VS. ROSE SATORI 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY MARY STORELLI 
* TENTATIVE RULING: * 
 
A substitution of counsel has been filed, mooting the motion to withdraw. 

  

 4.  TIME:  9:00   CASE#: MSC17-00140 
CASE NAME: MARY STORELLI VS. ROSE SATORI 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
In view of the very recent substitution of counsel for plaintiff, this Case Management Conference 
is continued to September 12, 2018 at 8:30 a.m.  The Court has previously stated its intention 
of setting trial promptly, but wants to give new counsel time to determine an intended course. 

  

 5.  TIME:  9:00   CASE#: MSC17-00632 
CASE NAME: CHURCH VS. TURNAGE 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY KENNETH R. TURNAGE II GENERAL CONTRACTOR, INC. 
* TENTATIVE RULING: * 
 
The summary judgment motion of defendant Kenneth R. Turnage II General Contractor, Inc. is 
granted.  The moving defendant has established there are no triable issues of material fact and 
it is entitled to judgment as a matter of law. 
 
Plaintiff’s Case, and the Parties Involved 
 
Plaintiff David Church alleges that he was an employee of defendants Kenneth Turnage and 
Kenneth R. Turnage II General Contractor, Inc.  On September 24, 2016, plaintiff participated in 
an off-site charity event, as a member of the wiffle ball team formed by his employer, Defendant 
Turnage.  The wiffle ball team consisted of other employees and non-employees.  Plaintiff’s 
participation was optional. 
 
The tournament ended at about 4:00 p.m.  Later, after stopping home for a shower, plaintiff 
attended an after-event poker game at the home of defendant Butterfield, another employee of 
Defendant Company.  Plaintiff was injured during an altercation when two of his co-employees, 
Butterfield and Zieman, allegedly attacked him, causing serious bodily injuries.  This occurred at 
about 11:00 p.m. 
 
Plaintiff alleges that his employers were both Kenneth Turnage and Kenneth R. Turnage II 
General Contractor, Inc.  Mr. Turnage is sued both as an individual, for his actions at the time, 
and as an employer.  The present motion, however, is filed only by the corporate employer, 
which is sued only on a respondeat superior theory.  To avoid confusion, the moving corporate 
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defendant will be called “the Company” and Mr. Turnage individually will be called Kenneth 
Turnage. 
 
The Summary Judgment Procedure 
 
 “The motion for summary judgment shall be granted if all the papers submitted show that there 
is no triable issue as to any material fact and that the moving party is entitled to a judgment as a 
matter of law.” Cal. Code Civ. Proc. § 437c(c).  “[F]rom commencement to conclusion, the party 
moving for summary judgment bears the burden of persuasion that there is no triable issue of 
material fact and that he is entitled to judgment as a matter of law.”  (Aguilar v. Atlantic Richfield 
Co. (2001) 25 Cal.4th 826, 850.)  The court shall consider all of the evidence set forth in the 
papers, except the evidence to which objections have been made and sustained by the court, 
and all inferences reasonably deducible from the evidence.  (Code Civ. Proc., § 437c(c).)   
 
“A trial court must employ a ‘three-step process … in analyzing a summary judgment motion.’ 
(Citation.)  The trial court must first ‘identify the issues framed by the pleadings since it is these 
allegations to which the motion must respond.’ [Citation.]”  Jameson v. Desta (2013) 215 
Cal.App.4th 1144, 1162-1163.  “Next, the trial court must consider whether the defendant has 
carried its “initial burden of production to make a prima facie showing of the nonexistence of any 
triable issue of material fact.”  (Aguilar, 25 Cal.4th at 850.)  Third, if the moving party meets his 
initial burden of production making a prima facie showing there are no triable issues of material 
fact, the burden then shifts to the opposing party to make a prima facie showing that a triable 
issue of material fact exists.  (Id.) 
 
The Vicarious Liability Issue Here 
 
The Company moves for summary judgment on the ground that the Company is not vicariously 
liable for Plaintiff David Church’s injuries because said injuries did not arise within the course 
and scope of employment. “Under the doctrine of respondeat superior, an employer is liable for 
the torts of his employees committed within the scope of their employment (see Civ. Code, 
§ 2338; [citations.]  The burden of proof is on the plaintiff to demonstrate that the negligent act 
was committed within the scope of employment.”  (Ducey v. Argo Sales Co. (1979) 25 Cal.3d 
707, 721-22.) 
 
Plaintiff alleged he attended two offsite company events, during nonworking hours, where he 
was assaulted and battered during an altercation with fellow employees of the Company.  For 
the employer to be liable for an intentional tort, the employee's act must have a “causal nexus to 
the employee's work.”  (Montague v. AMN Healthcare, Inc. (2014) 223 Cal.App.4th 1515, 1521.)  
When the employee “substantially deviates from the employment duties for personal purposes” 
or acts out of personal malice unconnected with the employment, no liability exists.”  (Farmers 
Ins. Group v. County of Santa Clara (1995) 11 Cal.4th 992, 1004.) 
 
The issue in this case is whether, when the Company’s employees allegedly attacked plaintiff 
causing serious bodily injuries, they were acting within the scope of their employment.  The 
conduct of an employee falls within the scope of his or her employment if the conduct either 
(1) is required by or incidental to the employee's duties, or (2) is reasonably foreseeable in light 
of the employer's business.  (Montague, 223 Cal.App.4th at 1521.) 
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The parties argue extensively over whether the wiffle ball tournament was or was not within the 
scope of employment of any Company employees, on the theory that it was an employer-
sponsored social event.  That issue is irrelevant, however, because neither the alleged assault 
nor the resulting injuries occurred at the wiffle ball tournament.  The only question on this 
motion, therefore, is whether the following poker party constituted an employer-sponsored event 
such that the poker players could be said to be acting within the scope of employment.  The 
answer to that question is a clear and square “no”. 
 
“An employer will not be held vicariously liable for an employee's malicious or tortious conduct if 
the employee substantially deviates from the employment duties for personal purposes. 
[Citations.]  Thus, if the employee "inflicts an injury out of personal malice, not engendered by 
the employment" [citation] or acts out of "personal malice unconnected with the employment" 
[citation], or if the misconduct is not an "outgrowth" of the employment [citation], the employee is 
not acting within the scope of employment.”  (Farmers, 11 Cal.4th 992, 1004-05). 
 
Whether an act is within the scope of employment is a question of fact. (Id.)  “[I]t becomes a 
question of law, however, when ‘the facts are undisputed and no conflicting inferences are 
possible.’ [Citation.]  In some cases, the relationship between an employee's work and wrongful 
conduct is so attenuated that a jury could not reasonably conclude that the act was within the 
scope of employment.”  (Mary M. v. City of Los Angeles (1991) 54 Cal.3d 202, 213.) 
 
Here, the admissions made by Plaintiff during his deposition establishes that the altercation 
giving rise to his injuries has no nexus to a work-related dispute.  (UMF 9-11; 15 and 18.) The 
following undisputed material facts establish the after-event party at Butterfield’s had no causal 
nexus between the wrongful conduct of the employees and their employment. 
 
Plaintiff starts from the premise (itself debatable) that the tournament itself was within the scope 
of employment.  From there, he argues that the poker game was an “outgrowth and logical 
extension” of the tournament.  That is substituting conclusory labels for factual analysis.  
Assuming it to be true that the tournament itself was employer-sponsored, the only facts that 
plaintiff can use to try to establish a connection between the poker party and employment are 
that most of the people at the party were employees, and the party followed after a company 
event.  If that logic worked, then any set of co-workers who decide to hit the bars together after 
work on Friday evening would constitute an employer-sponsored event, and render the 
employer liable for any torts the employees might commit during their TGIF revels. 
 
Finally, Plaintiff argues that if the Court finds the Defendants did not act within the course and 
scope of employment, the motion for summary judgment should be denied because Kenneth 
Turnage’s failure to repudiate Butterfield’s action is evidence of ratification.  (Streetscenes v. 
ITC Entertainment Group, Inc. (2002) 103 Cal.App.4th 233, 242.)  “The burden of proving 
ratification is upon the party asserting its existence.”  (Id.)  Plaintiff’s evidence does not raise a 
triable issue that Butterfield and Zieman’s wrongful conduct was authorized even by Kenneth 
Turnage personally, let alone by him in his capacity as owner of the Company. 
 
Plaintiff fails to raise a triable issue of fact as to the Company’s vicarious liability, the motion for 
summary judgment is therefore granted. 
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The Company asks the Court to take judicial notice of a transcript of plaintiff’s deposition.  The 
request is denied; there is no basis for taking judicial notice of a deposition transcript, let alone 
the contents thereof.  However, the relevant passages from that transcript are also offered and 
admitted as evidence under the Breall Declaration. 
 
The Company’s objections to evidence are overruled – though where evidence is not really 
relevant or is merely an opinion, the Court has accordingly ignored it. 

  

 6.  TIME:  9:00   CASE#: MSC17-01765 
CASE NAME: FLANDERMEYER VS. HUDSON MANAGEMENT 
HEARING ON MOTION TO/FOR LEAVE TO FILE 1st Amended ANSWER 
FILED BY WERNER ENTERPRISES, INC. 
* TENTATIVE RULING: * 
 
This motion was taken off calendar as moot in last week’s ruling. 

  

 7.  TIME:  9:00   CASE#: MSC18-00670 
CASE NAME: KAUR VS. SINGH 
HEARING ON APPLICATION FOR WRIT OF POSSESSION 
FILED ON 06-01-18 BY SUKHDEEP KAUR 
* TENTATIVE RULING: * 
 
The application for writ of possession is denied, for multiple reasons. 
 

1. There is no proof that it was properly or timely served on defendants.  Although there is 
a one-page Notice of Application, there is no proof that either that Notice or anything 
else was ever served, or on whom, or when, or how. 

2. The Court cannot tell what property is sought in the application. 

3. The application is supported by no evidence or proof whatsoever.  The standardized 
form contains no content other than checked boxes, and thus no factual assertions.  It 
states that it relies on the Verified Complaint – but in fact the Complaint is not verified. 

4. The unverified Complaint, even if it were under oath, is insufficient to establish a right to 
recover.  Assuming that the application relates to the two vehicles, for example, the 
Complaint conclusorily asserts that plaintiff is the rightful owner but identifies no factual 
or legal basis establishing that claim. 

 
The Court also has substantial concern as to whether this dispute belongs in a separate civil 
proceeding rather than in the pending probate matter. 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   07/13/18 

 
 

- 6 - 

 8.  TIME:  9:00   CASE#: MSL08-05629 
CASE NAME: DODEKA VS. PERRY 
HEARING ON MOTION FOR DEFAULT 
FILED BY TATIANA PERRY 
* TENTATIVE RULING: * 
 
On April 13, 2018, the Court denied defendant’s motion for relief from default in this case.  
Defendant now presents a one-sentence document captioned “Motion for Default”, which states 
(in its entirety):  “Now the defendant prays the court to grant her default of identity theft case, 
which she prayed the court for Motions of Discovery, judge disqualification, defective service, in 
this out of status of limitation case.” 
 
The Court has no confident idea exactly what defendant thinks she is asking for, or on what 
basis.  As near as the Court can make out, she is again asking for relief from her prior default 
and the default judgment against her.  That was already ruled on, and defendant presents even 
less semblance of grounds for any such relief now. 
 
This motion, whatever it is intended to be, is denied. 

  

 9.  TIME:  9:00   CASE#: MSL15-02319 
CASE NAME: TD BANK USA  VS.  TERRIE RIDGEWAYOLMOS 
HEARING ON MOTION TO SET ASIDE DISMISSAL 
FILED BY TD BANK USA, N.A. 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to set aside dismissal of this case under Code of Civil Procedure § 473(b) is 
denied.  First, a motion for relief under § 473(b) must be filed within six months.  This motion is 
years beyond that deadline.  Second, § 473(b) allows relief upon a showing of mistake, surprise, 
or excusable neglect.  Plaintiff’s motion papers do not purport to show any such basis for relief.  
Third, the asserted basis for relief is that the parties settled the case as stated in a settlement 
agreement attached to the motion – but in fact nothing is attached to the motion, and no such 
settlement agreement is in the Court’s file.  Fourth, the dismissal filed by plaintiff in 2015 was 
absolute and unconditional, with no reservation of jurisdiction under Code of Civil Procedure 
§ 664.6.  The Court therefore lacks jurisdiction to take any further action in the case to enforce 
a settlement. 
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10.  TIME:  9:00   CASE#: MSL15-03889 
CASE NAME: SIERRA MANAGED VS. ROCA 
HEARING ON MOTION FOR ENTRY OF JUDGMENT PURSUANT TO WRITTEN STIP. 
FILED BY SIERRA MANAGED ASSET PLAN, LLC 
* TENTATIVE RULING: * 
 
The motion for entry of judgment pursuant to written stipulation is denied.  The stipulation is 
attached to the motion papers.  However, that exact stipulation was in fact rejected for filing in 
March 2016 because it did not conform to Local Rule 3.14.  Further, on its face it did not purport 
to reserve jurisdiction under Code of Civil Procedure § 664.6.  Nor did the subsequent Notice of 
Settlement of Entire Case, filed in June 2017, provide either any stipulation or any terms of 
settlement. 
 
At present, the case has not been dismissed, and defendant is in default.  There is not, 
however, any judgment under § 664.6 or otherwise, nor any court order adopting or 
incorporating the terms of any settlement, nor any court document requiring defendant to pay 
any money to plaintiff.  The Court points out that on the present state of the file, a dismissal is 
due to be filed by no later than January 1, 2019. 

  

11.  TIME:  9:00   CASE#: MSL17-02788 
CASE NAME: PORTFOLIO RECOVERY VS. BROWN 
HEARING ON MOTION FOR JUDGMENT UNDER TERMS OF STIPULATED SETTLEMENT 
FILED BY PORTFOLIO RECOVERY ASSOCIATES, LLC 
* TENTATIVE RULING: * 
 
The motion to enter judgment under Code of Civil Procedure § 664.6 pursuant to stipulated 
settlement is granted.  Judgment will be entered in favor of plaintiff and against defendant in the 
amount of $6,029.53, including costs. 

  

12.  TIME:  9:00   CASE#: MSL18-01048 
CASE NAME: PORTFOLIO VS. BROWN 
HEARING ON MOTION FOR ORDER THAT MATTERS BE DEEMED ADMITTED 
FILED BY PORTFOLIO RECOVERY ASSOCIATES, LLC 
* TENTATIVE RULING: * 
 
The motion to deem matters admitted is granted.  The matters requested in the Plaintiff’s First 

Set of Requests for Admissions (served on or about April 12, 2018) are deemed admitted.  

Plaintiff’s counsel must lodge a proposed order with a declaration confirming that no responses 

were served prior to the hearing.  In the event that defendant has served responses prior to the 

hearing, no matters will be deemed admitted. 

No sanctions are requested, supported with evidence, or awarded. 
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13.  TIME:  9:00   CASE#: MSN18-0119 
CASE NAME: CARDINAL CARE MANAGEMENT VS. EDGARDO AFABLE 
HEARING ON MOTION FOR ATTORNEY FEES AND COSTS 
FILED BY EDGARDO ANTONIO AFABLE 
* TENTATIVE RULING: * 
 
Respondents’ motion for an award of attorney fees and costs under Labor Code § 98.2(c) is 
granted.  Fees and costs are awarded in the amount of $18,790. 
 
Petitioners in these consolidated cases are employers who lost wage-and-hour cases before the 
Labor Commissioner.  They attempted to file notices of appeal to the Superior Court pursuant to 
Labor Code § 98.2(a).  The notices were initially rejected by the clerk’s window because 
petitioners did not proffer any appeal bonds, as required by § 98.2(b) “[a]s a condition to filing an 
appeal”.  Petitioners sought an ex parte order requiring the clerk to accept the notices of appeal, 
pointing out that under Code of Civil Procedure § 995.240 they were entitled to seek waiver of 
the bond requirement upon a showing of indigency, which could not be accomplished within the 
ten-day limit for filing their notices of appeal under § 98(a).  The Court ordered ex parte that the 
notices of appeal should be accepted for filing provisionally, subject to being stricken if 
petitioners’ request for a waiver of the bond requirement were later denied. 
 
At a subsequent hearing the Court denied petitioners’ requests for bond waivers, and 
accordingly ordered these appeals dismissed for failure to post the bonds required by § 98.2(b). 
 
Respondents, the employees who prevailed before the Labor Commissioner, now move for an 
award of their attorney fees and costs pursuant to Labor Code § 98.2(c), which provides:  “If the 
party seeking review by filing an appeal to the superior court is unsuccessful in the appeal, the 
court shall determine the costs and reasonable attorney’s fees incurred by the other parties to 
the appeal, and assess that amount as a cost upon the party filing the appeal.  An employee is 
successful if the court awards an amount greater than zero.” 
 
The “appeal” provided for in § 98.2 is a statutory misnomer.  It is really a trial de novo, as though 
the administrative proceeding had not occurred.  See § 98.2; Murphy v. Kenneth Cole 
Productions (2007) 40 Cal.4th 1094, 1116-17. 
 
Petitioners argue that because their appeals were dismissed on a jurisdictional ground, no fees 
may be awarded under § 98.2(c).  They cite Arias v. Kardoulias I2012) 207 Cal.App.4th 1429.  
In Arias an employee sought to appeal, contending that the Labor Commissioner’s award was 
too low.  The appeal was dismissed because she missed the jurisdictional ten-day deadline for 
filing her notice of appeal.  The employer then sought fees under § 98.2(c).  The court held that 
the statutory fee provision “does not become operative unless the superior court has jurisdiction 
to conduct a trial on the merits of the employee’s wage claim.”  Id. at 1433.  It reasoned that the 
statute is intended to discourage unmeritorious appeals, and one cannot tell whether an appeal 
is unmeritorious unless it has been determined on the merits.  “An employee presents an 
unmeritorious appeal only if the superior court, upon a trial de novo, reaches the merits of the 
wage claim and concludes the employee has no right to recover unpaid wages.  When an 
appeal is dismissed on jurisdictional grounds, the superior court has had no occasion to make 
that determination.”  Id. at 1438. 
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In this Court’s view, the Arias court had half a point, but only half.  The statute provides for 
attorney fees only if “the party seeking review … is unsuccessful in the appeal”.  But if (as there) 
no notice of appeal was ever filed within the jurisdictional time limit, then no “appeal” exists in 
which anyone could be “unsuccessful”.  Indeed, as the court noted, § 98.2(d) expressly says 
that “[i]f no notice of appeal … is filed within the period set forth in subdivision (a)” [which was 
exactly the situation presented in Arias], “the order, decision, or award shall, in the absence of 
fraud, be deemed the final order.” 
 
But the Arias court did not need to go further and specify that fees can be awarded only when 
an appeal case has actually been tried.  Arias reasoned as though the statutory criterion for 
awarding fees were that the appeal be “unmeritorious”.  But that’s not what the statute says.  It 
provides that fees are to be awarded in cases where the appealing party is “unsuccessful in the 
appeal”.  “Unsuccessful” is not synonymous with “unmeritorious”.  An appealing party may be 
unsuccessful for reasons other than having an unmeritorious case, such as by failing to appear, 
as a sanction for discovery or other misconduct, by being a corporation without an attorney, or 
for any number of other reasons.  (And indeed, the converse is also true:  An appeal may end 
up being successful without any determination that it is actually meritorious, if the other side 
loses for any of these non-merits reasons.) 
 
Arias was considered but rejected in Arneson v. Royal Pacific Funding Corp. (2015) 239 
Cal.App.4th 1275.  There it was the employer who filed a timely notice of appeal.  The employer 
then voluntarily withdrew the appeal, reportedly because the employee threatened to pursue 
additional claims (i.e., not necessarily because the employer’s appeal was a merits loser).  The 
court held that the employee could recover fees under § 98.2(c).  Arneson focused mainly on a 
sentence in the statute specifying that an employee is “successful” for purposes of § 98.2(c) “if 
the court awards an amount greater than zero”.  The court stated:  “In adding the ‘employee is 
successful’ sentence in 2003, the Legislature certainly never intended to give employers a 
chance to whipsaw employees by filing section 98.2 appeals and then withdrawing them.”  Id. at 
1280. 
 
This Court agrees with the results in both Arias and Arneson, though not quite for the reasons 
stated in each opinion.  Arias was right in denying fees to the employer, because the 
employee’s appeal never came into existence and thus was not “unsuccessful”.  But Arneson 
was also right in granting fees to the employee, because the employer’s appeal was 
unsuccessful.  It matters not whether the appeal was unsuccessful because the appealing party 
lost at trial, or because the appeal was voluntarily withdrawn or abandoned, or because it was 
dismissed or defaulted for some other reason.  “Unsuccessful” is “unsuccessful”.  (The Court 
views the focus on the “employee is successful” sentence as beside the point on an employer 
appeal.  That language defines when an appealing employee is successful – not when an 
appealing employer is unsuccessful.) 
 
This case falls between these two clear results.  Had petitioners’ notices of appeal been unfiled 
in the first instance for lack of bonds, this case would be like Arias:  There would be no 
unsuccessful appeal because there never existed any appeal at all.  But because petitioners 
persuaded the Court (by ex parte application) to allow their notices of appeal to be filed, the 
appeals did come into existence, if only briefly.  It is true that petitioners’ requests for bond 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   07/13/18 

 
 

- 10 - 

waivers never had much of a chance, being near-frivolous on their faces; but that is the fault of 
petitioners, who chose to present and pursue them rather than take no for an answer at the filing 
window.  Indeed, the entire exercise gives the impression of having been undertaken for the 
twin purposes of delay and attempted evasion of collection.  While that is not in itself the 
criterion for awarding fees under § 98.2(c), it certainly fits well with the purpose of that statute. 
 
Petitioners argue that because a bond is a condition of an appeal, the dismissals here were on a 
jurisdictional ground, bringing the case within Arias.  The bond requirement, however, is not 
quite “jurisdictional” in the sense that the Court lacks jurisdiction if it is not met.  An opponent 
may stipulate to waive the bond, which would not be true of a jurisdictional flaw such as untimely 
filing.  Further, the bond condition can be excused in cases of indigence – as petitioners 
successfully persuaded this Court when it ordered their notices filed.  If the bond requirement 
were truly jurisdictional, then it would be categorically impossible to seek waiver of it under 
§ 995.240. 
 
The Court is also satisfied that the fees and costs sought here are reasonable. 

  

14.  TIME:  9:00   CASE#: MSN18-0240 
CASE NAME: RE 3621 TORGENSEN COURT, ANTIOCH 
HEARING ON DISTRIBUTION OF UNRESOLVED CLAIMS 
FILED 01-31-18 BY ZIEVE BRODNAX & STEELE LLP 
* TENTATIVE RULING: * 
 
The claim of Sheila M. Cruz to half of the remaining proceeds is allowed.  Petitioner is directed 
and authorized to disburse half of the remaining proceeds in its custody to Ms. Cruz. 
 
At this point it appears likely that Mr. Cruz is entitled to the remainder of the proceeds, but he 
has filed no claim and cannot be found.  The remaining funds will continue to be in petitioner’s 
custody until either Mr. Cruz appears to claim them, or they escheat to the State. 
 
The Court requests, as a courtesy, that Ms. Cruz’s counsel sees that a copy of this order is sent 
to Mr. Cruz’s mother and anyone else likely to be in touch with Mr. Cruz. 

  

15.  TIME:  9:00   CASE#: MSN18-0497 
CASE NAME: EXCIE WILLIAMS VS. LILIAN RUIZ-NICOSIA 
SPECIALLY SET HEARING ON MOTION FOR RECONSIDERATION OF FINDINGS 
AND ORDER  /  SET BY EXCIE WILLIAMS 
* TENTATIVE RULING: * 
 
The motion for reconsideration under Code of Civil Procedure § 1008(a) is denied.  First, there 
is no proof that it has been served on the protected person.  Second, it is untimely; the deadline 
for such a motion is ten days.  Third, the motion states no permissible ground for § 1008 relief.  
There are no new and different facts, circumstances, or law presented – nothing that could not 
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have been presented at the original hearing.  There are only second thoughts about defensive 
tactics. 

  

16.  TIME:  9:01   CASE#: MSC16-01299 
CASE NAME: 29 SW LLC VS. HASSAN 
HEARING ON MOTION TO VACATE DISMISSAL OF THEIR CROSS-COMPLAINT 
FILED BY CHRISTINA BOOMERSHINE, et al. 
* TENTATIVE RULING: * 
 
The unopposed motion of Christina Boomershine and Pacific Financial CA, LLC to vacate the 
dismissal of their cross-complaint is granted. 
 
Movants filed their cross-complaint in this case on September 20, 2016.  That cross-complaint 
was ordered dismissed by a clerk’s order in October 2017.  It appears that that dismissal was 
simply a clerical error on the part of court personnel.  There was a voluntary dismissal (pursuant 
to partial settlement) of a separate cross-complaint filed by other parties, but that request did not 
extend to dismissal of these movants’ cross-complaint.  Nor has there been any other request 
(or court decision) to dismiss movants’ cross-complaint.  It appears that the clerk’s office 
personnel simply misunderstood which cross-complaint(s) were to be dismissed pursuant to the 
voluntary dismissal. 
 
Any cross-defendant that has filed an answer to movants’ cross-complaint need not refile it.  
All existing answers to the cross-complaint are deemed reinstated along with the cross-
complaint itself. 

  

17.  TIME:  9:01   CASE#: MSC16-01299 
CASE NAME: 29 SW LLC VS. HASSAN 
HEARING ON MOTION TO EXPUNGE LIS PENDENS 
FILED BY HAMENT MAHAJAN 
* TENTATIVE RULING: * 
 
Defendant Hament Mahajan moves to expunge the lis pendens that plaintiff has placed on 
Mahajan’s property at 5371 Stonehurst Drive, Martinez (the Property).  The motion is granted.  
Mahajan is awarded attorney fees of $5,430. 
 
A motion to expunge a lis pendens may be filed “at any time” after the lis pendens is recorded.  
(Code of Civil Procedure § 405.30.)  Mahajan moves to expunge on the basis of § 405.32, 
providing for expungement if the court finds that the claimant has not established by a 
preponderance of the evidence the probable validity of the real property claim on which the lis 
pendens rests. 
 
“Unlike most other motions, when a motion to expunge is brought, the burden is on the party 
opposing the motion to show the existence of a real property claim. (See § 405.30.)”  (Kirkeby v. 
Superior Court (2004) 33 Cal.4th 642, 647.)  The plaintiff must "[A]t least establish a prima facie 
case. If the defendant makes an appearance, the court must then consider the relative merits of 
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the positions of the respective parties and make a determination of the probable outcome of the 
litigation."  (Howard S. Wright Construction Co. v. Superior Court (2003) 106 Cal.App.4th 314, 
319.)  “[A] claimant must prove more than that he recorded the lis pendens in good faith and 
without ulterior motives.  He must make a showing that he is likely to prevail on the merits, in 
much the same way as one seeking an attachment must show the probable merit of the 
underlying lawsuit.”  Amalgamated Bank v. Superior Court (2007) 149 Cal.App.4th 1003, 1011-
12. 
 
Mahajan was added as a defendant in this case only recently.  Although the First Amended 
Complaint makes most of its allegations as to “Defendants” collectively, it appears uncontested 
that Mahajan was not generally part of the April 2016 transaction and other alleged frauds and 
misdeeds that underlie most of the First Amended Complaint.  Plaintiff’s brief seeks to support 
the lis pendens here only on two of the causes of action in the First Amended Complaint – the 
eighth, for partition; and the thirteenth, for fraudulent transfer. 
 
Plaintiff’s theory as to why it has a real property claim against the Property is laid out in its 
opposition brief.  In a nutshell, plaintiff contends that another defendant (Hassan) was paid 
$50,000 in connection with another property, but instead of spending it on that property he used 
it as part of the money spent to purchase the Property.  He then sold the Property to Mahajan, 
but (according to plaintiff) Hassan continues to reside there.  Plaintiff contends both that 
Mahajan knew that part of the purchase price he received from Hassan represented the $50,000 
that Hassan had improperly diverted into Hassan’s purchase of the Property, and that the sale 
from Hassan to Mahajan was a fraudulent transfer for less than market value, intended to shield 
Hassan’s assets from plaintiff’s lawsuit. 
 
It makes an interesting story, but it is not supported by a single scrap of evidence.  The only 
evidence plaintiff submits in opposition to this motion is a brief declaration as to attorney fees 
incurred.  His brief rests only on reference to the unverified allegations of the First Amended 
Complaint.  And important chunks of it – such as his assertions that the sale was for below 
market value, and that the Property represents substantially all of Hassan’s assets are asserted 
only by the formula “it is alleged and believed”, which in this context is barely better than saying 
“I have nothing to back this up but I’ll allege it anyway”. 
 
Mahajan, by contrast, has submitted affirmative evidence contradicting plaintiff’s claims, even 
though Mahajan does not have the burden on this motion.  He shows that he and his wife are 
the title owners of the property.  The Mahajans purchased the Stonehurst property from 
Defendant Ali Hasasan on March 11, 2016 for $1,900,000.  They obtained an institutional loan 
from First Technology Federal Credit Union to purchase the property.  Mahajan declares that at 
the time of purchase, he and his wife had no idea of the source of funds used by Mr. Hassan to 
purchase the property. 
 
Mahajan also provides a declaration from defendant Hassan contradicting plaintiff’s theories as 
to Hassan’s part in this.  He attests that Eggiman (on behalf of plaintiff) knew that $50,000 of the 
loan secured by the Montezuma property was to be paid to Pacific Coast Title Company as a 
good faith deposit for him to purchase Stonehurst.  Hassan had spent more than $50,000 
remodeling Montezuma and this $50,000 was reimbursement.  Also, Hung Nguyen, a licensed 
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contractor, filed a declaration stating he was paid by Hassan for remodeling services on the 
Montezuma property. 
 
There are other flaws in plaintiff’s case against Mahajan, but they need not be discussed in 
detail.  The Court finds that the claimant has not established by a preponderance of the 
evidence the probable validity of the real property claims and the lis pendens must be 
expunged. 
 
Under Code of Civil Procedure § 405.38, “the court shall direct that the party prevailing on any 
motion under this chapter be awarded the reasonable attorney’s fees and costs of making or 
opposing the motion unless the court finds that the other party acted with substantial justification 
or that other circumstances make the imposition of attorney’s fees and costs unjust.” 
 
Here, the Court does not find that Plaintiff acted with substantial justification in recording the lis 
pendens against this third party purchaser.  The Court awards $5,430 in fees and costs, payable 
by plaintiff to Mahajan’s attorney within 30 days after service of the Order After Hearing hereon. 
 
Mahajan’s unopposed request for judicial notice is granted. 

  

18.  TIME:  9:02   CASE#: MSC16-01299 
CASE NAME: 29 SW LLC VS. HASSAN 
HEARING ON MOTION TO STRIKE 1st Amended COMPLAINT 
FILED BY CHRISTINA BOOMERSHINE, et al. 
* TENTATIVE RULING: * 
 
Christina Boomershine and Pacific Financial CA, LLC move to strike the prayers in the First 
Amended Complaint (FAC) for punitive damages and attorney fees, along with several 
supporting paragraphs in the body of the FAC.  The motion is granted without leave to amend 
as to attorney fees, but denied as to punitive damages. 
 
There is no substantive basis stated in the FAC for recovery of plaintiff’s attorney fees.  In 
opposition plaintiff argues that it may recover fees under Code of Civil Procedure § 1021.5 
because it is pursuing a matter of public interest.  Plaintiff does not elaborate on this assertion, 
however, and there is nothing in the FAC that could support it.  Plaintiff’s argument is that it is 
alleging fraud, and fraud is a bad thing, so therefore the allegations are within § 1021.5.  Under 
that logic any claim for fraud, or indeed probably for any intentional tort, could be a claim in the 
public interest under § 1021.5.  That is not the law.  Plaintiff is pursuing its own business 
interests, not those of the general public. 
 
Plaintiff also cursorily asserts that it may recover attorney fees under the Unfair Competition 
Law, Bus. & Prof. Code §§ 17200 et seq.  But the FAC contains no such claim. 
 
Turning to punitive damages:  It is uncontested that the FAC contains several causes of action 
for which punitive damages may be awarded, starting with the cause of action for actual fraud.  
Movants argue that the punitive damages prayer is nevertheless insufficiently supported 
because the allegations of fraud are insufficiently detailed.  That argument reads more like a 
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demurrer than a motion to strike.  These moving defendants, however, answered the FAC rather 
than demurring.  The present motion is really more of a demurrer pretending to be a motion to 
strike.  When a complaint asserts a cause of action for which punitive damages may be 
awarded (such as fraud), it is not appropriate practice to move to strike punitive damages on the 
basis that the complaint fails to adequately allege a cause of action for fraud. 
 
The kind of “additional detail” supporting punitive damages, which movants demand here, would 
be more in place if they were addressing a non-intentional tort such as negligence.  A plaintiff 
may state a cause of action for negligence, without necessarily stating a proper basis for 
punitive damages; that is why “something more” is called for.  The same logic does not apply to 
an intentional tort such as fraud.  An allegation of intentional fraud is itself an allegation of the 
kind of conduct that could support punitive damages. 

  

19.  TIME:  9:03   CASE#: MSC16-01299 
CASE NAME: 29 SW LLC VS. HASSAN 
HEARING ON MOTION TO DISQUALIFY PLAINTIFF’S COUNSEL OF RECORD 
FILED BY ANTON DANILOVICH, PREMIER ESTATES INC. 
* TENTATIVE RULING: * 
 
Counsel to appear (CourtCall acceptable) to discuss the necessity and timing for a live 
evidentiary hearing to determine the facts concerning the present motion to disqualify counsel. 
 
Defendant Danilovich moves to disqualify plaintiff’s counsel, Johnathan Black and his law firm, 
Weston Law Group.  (Formally, Premier Estates Inc. joins the motion, but it does not appear in 
the papers that that entity has any direct ground for a disqualification motion, and it will be 
disregarded.) 
 
The Court must first comment on the chronology of all this.  Black and Weston have represented 
plaintiff in this action since it was first filed in July 2016.  Danilovich has been in the case for 
some time.  Yet the topic of disqualification did not come up until new counsel for Danilovich 
took over in early 2018.  Such a lengthy delay in seeking disqualification – with no better 
explanation than a change of counsel, and with obvious prejudice to the opponent who has 
been using the counsel involved for some two years now – would very likely constitute grounds 
in itself for denial of a motion to disqualify, if asserted and argued by those opposing the motion.  
But in fact plaintiff and Black do not utter a word in their opposition about prejudicial delay or 
anything of the kind, and so of course Danilovich has had no occasion to rebut or respond to 
such an argument.  That being the case, the Court will not rely on delay in moving, as such, as a 
basis for deciding this motion.  The Court, however, reserves its ability to draw other factual 
inferences, if they appear, from this chronology. 
 
Most disqualification motions arise on substantially undisputed facts, but turn on questions of 
presumptions, characterization, inference, and line-drawing.  This motion is different:  It shapes 
up, first and foremost, as a straightforward “he-said-he-said” factual dispute on a straightforward 
issue of fact:  Is it true or false that Danilovich was in on Hackwell’s meetings with Black in early 
2016 about the prospective formation of the LLC?  Assuming this motion proceeds, that is the 
central question on which the Court proposes to hold a live evidentiary hearing. 
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Danilovich contends that in February and March 2016 he had a direct attorney-client relationship 
with Black, concerning the formation of an LLC to be called Premier Estates Fund, LLC.  The 
LLC was contemplated as a business venture between Danilovich and Brad Hackwell.  
Danilovich backs up his declaration by attaching two documents:  an unsigned legal services 
agreement, dated March 9, 2016, among Weston (as the attorneys) and Danilovich and 
Hackwell (as the clients); and an actual LLC-1 form for Premier Estates Fund LLC, filed on April 
14, 2016 by Black (as organizer) and naming Danilovich as the person for service of process 
(but not mentioning Hackwell). 
 
Plaintiff and Black respond with a flat denial.  Black presents his own declaration, stating that he 
never met with Danilovich at all concerning the formation of the LLC.  Rather, he says, Hackwell 
(a longstanding client) consulted Black concerning his idea of forming a business venture with 
Danilovich.  Danilovich, however, was never part of those discussions between Black and 
Hackwell, and never attended any of their meetings.  Black says the retainer agreement was 
sent to Danilovich only because Hackwell was contemplating doing this business with 
Danilovich.  He gives the same explanation for why the LLC-1 form would include Danilovich 
even though he wasn’t really part of the deal yet. 
 
And then there’s Hackwell, who appears sequentially as a witness for both sides.  Black’s 
opposition includes Hackwell’s declaration backing up Black’s story in detail, and attesting that 
including Danilovich was just an idea ultimately not acted on and confirming that Danilovich 
never actually attended any of the meetings between Black and Hackwell.  But then Danilovich 
provides a supplemental reply declaration from Hackwell recanting the first declaration, and 
swearing that yes indeed, Danilovich did attend an attorney-client meeting with Black and 
Hackwell.  Danilovich also provides an e-mail apparently corroborating that such a meeting 
occurred. 
 
There are a number of questions that occur to the reader of all this, such as: 

 If Danilovich knew in 2016 that he had had an attorney-client relationship with Black on 
subjects related to the present suit, how was it that he did not think to make anything of 
that fact until 2018? 

 If Danilovich did consult Black as an attorney, why was the retainer agreement never 
signed? 

 If Danilovich was not involved in the discussions at all in 2016, wasn’t it jumping the gun 
to send him a draft retainer agreement as the lawyer’s first contact with him on this 
topic? 

 If Danilovich was not involved in the LLC deal, how did it come about that Black put 
Danilovich’s name on the LLC-1 form without his knowledge or consent? 

 And how was it that that name wasn’t removed or superseded from that form for half a 
year? 

 If Danilovich was not involved in the plans to form the LLC, why was it to be called 
Premier (which business name was already associated with Danilovich)?  And why was 
that name used in the LLC-1 filing without Danilovich’s consent? 

 Danilovich’s alleged dealings with Black occurred during the same general time frame as 
the discussions leading to the Settlement Agreement that’s at the center of the FAC.  Did 
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he or didn’t he mention that set of disputes to Black?  If he did, why do his declaration 
and brief not make a point of saying so?  If he didn’t, wasn’t that a conscious decision to 
keep the matters separate? 

 What occurred to cause Hackwell to change his tune? 
 
The Court is cognizant that establishing the fact of an attorney-client relationship between 
Danilovich and Black is only half the battle for the moving party here.  The other half is 
establishing a substantial relationship between the subject matter of that attorney-client 
relationship, and the subject matter of this litigation.  But if it is proved to the Court’s satisfaction 
that Danilovich was indeed involved in the attorney-client meetings between Black and 
Hackwell, the Court may not necessarily be inclined to believe Black as to the contents of a 
meeting he denies having occurred at all.  Further, as the Court notes above, it is significant that 
all this was occurring at the same time as the key events in this lawsuit – and odd that neither 
side mentions anything about that in these motion papers. 
 
Bluntly, someone is lying through his teeth.  (Indeed, it is hard to avoid concluding that Hackwell 
at least has already lied in one or the other of his declarations.)  If this motion proceeds, the 
Court intends to make findings on which side is lying, and to take appropriate action about it, 
whether in this lawsuit, in a referral to the State Bar, or otherwise.  Both sides may want to 
rethink their approaches to this motion in light of these observations. 

  

 


